New Approaches to the Divide between Legal Orders
The relationship between international and national law enjoys renewed attention in the study of legal theory and doctrine. Over the past decade international legal scholars seem to have become aware of the influence of "globalization" and "internationalization" on the way they traditionally perceived the delimitation of their field of study from domestic law (as national lawyers increasingly noticed the difficulty to hold on to a pure domestic approach 1 ). In a recent volume on the topic, Nijman and Nollkaemper pointed to three developments which may have triggered the placing on the agenda of the topic: 1. The emergence of a set of international values (related to the rule of law and human rights) that underlies policies of states, international organizations, and non-governmental organizations, and that straddles the boundaries of the national and the international domain; 2. The dispersion of sources of authority away from the state in both vertical (sharing of sovereign functions) and horizontal directions (involvement of private actors); and 3. A process of deformalization in which the relative role of international law as formal institution compared to other forms of normativity relevant to governance of international affairs seems to decline. 2 However, this does not explain why these developments (as true as they may be) emerged; in other words: what triggered the emergence of a set of international values, a dispersion of sources of authority and a process of deformalization? It seems that legal scholars have been influenced by research by their colleagues in public administration, political science and sociology, who earlier noticed a shift from "government" to "governance" and who pointed to phenomena such as "multi-actor governance" and "multilevel governance". 3 In a similar vein legal research attempt to cope with the increasingly unclear borders between legal global, regional and domestic legal orders by introducing concepts such as "multilevel constitutionalism" or "multilevel regulation". The author wishes to thank Jan Willem van Rossem for his useful comments on an earlier draft of this contribution. 1 Either out of conceptual necessity or due to pressure by their universities to produce "international" publications.
The debate on the relationship between international and national law resulted in a reassessment of the doctrines par excellence to approach this relationship: monism and dualism. While there seems to be a longstanding consensus that monism and dualism as such have never been able to fully explain the complex relationship between the national and international legal orders, these days their existence is sometimes even felt to be hindering both a conceptual and a pragmatic understanding of the interaction between national and international law. Nijman and Nollkaemper phrase this as follows:
"The political and social context that inspired the original theories of dualism and monism is a very different one from that of today. The emergence of new non-legal developments, different from those that inspired traditional monism and dualism, call for alternative theoretical approaches that allow us to systematize, explain, and understand changes in the relationship between international and national law and, at the same time, to give direction to the future development of international and national law. Von Bogdandy even went as far as to argue that "Monism and dualism should cease to exist as doctrinal and theoretical notions for discussing the relationship between international law and internal law. Perhaps they can continue to be useful in depicting a more open or more hesitant political disposition toward international law. But from a scholarly perspective, they are intellectual zombies of another time and should be laid to rest, or deconstructed." 6 Together with an increasing number of academics, 7 Von Bogdandy claims that using the notion of "pluralism" leads to more attention for the interaction between national and international legal orders. In his view, this approach has implications for the understanding and application of constitutional law: "any given constitution does not set up a normative universum anymore, but is, rather, an element in a normative pluriversum." 8 Part of the argument pursued in the present paper is that this, in turn, may lead to a plea to refrain from looking at the relationship between legal orders in purely formal hierarchical terms, but to also take the content of norms into account. 9 Recently, the reflex by academia to try and use constitutional notions to deal with the blurred distinction between domestic and international law 10 was also countered by Nico Krisch. Krisch explores an alternative, pluralist vision of postnational law and claims that proposals for postnational constitutionalism not only fail to provide a plausible account of the changing shape of postnational law but also fall short as a normative vision. Pluralism does not rely on an overarching legal framework but is characterised by the heterarchical interaction of various suborders of different levels.
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So far, the academic debate on the changing relationship between legal orders largely focused on the distinction between international and national law. The purpose of the present chapter is to extent this debate to the relationship between international and European law. This relationship is usually viewed as being "monistic" in nature, but here also "monism" has not been able to explain much of the case law of the European Court of Justice as well as some of the choices in the EU constitutive treaties. 12 The 2008 Kadi case -in which the European Court of Justice seems to have challenged the monistic starting points -certainly formed a reason for the renewed attention for the subject, but it is argued here that the judgment may be seen as a reflection of a larger theoretical and normative trend in academic thinking, rather than as the source of the debate. 13 In this academic discourse, the monism/dualism discussion seems to have been replaced by a constitutionalism/pluralism debate.
Section 2 will first of all highlight some of the problems related to traditional thinking on the status of international law in the European Union"s legal order. This will be followed by a reassessment of the basic notions in which this relationship presents itself: validity, direct effect and supremacy (section 3). Section 4 subsequently analyses to which extent "pluralism" can be seen as a useful alternative to make sense of the relationship between international and European law. And, finally, some tentative conclusions will be drawn in section 5.
The Status of International Law in the EU Legal Order
Despite the absence of a clear provision in the Treaties, and despite the focus on the "autonomy" of a "new legal order" in early case law, 14 the legal order of the Union is widely identified as "monist" in its relation to public international law. 15 Indeed, the EU does not seem to have a problem with allowing binding international norms to become part of its legal order. One observer even noted the Union"s "good international citizenship".usually drawn from Article 216 (2) TFEU -which provides that international agreements concluded by the Union are binding upon the institutions of the Union and on its Member States -as well as from case law. 17 Indeed, after an initial period in which the Courts" emphasis was laid on a strengthening of the autonomous nature of the Community, from the early 1970s on international treaties were considered to form "an integral part of Community law", 18 and it was argued that international law ranks between primary and secondary law.
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This status of international law is not restricted to international agreements (including mixed agreements 20 ), but also holds true for customary law, 21 and secondary international law deriving from international agreements such as Association Council decisions. 22 Furthermore, it is clear that separating international law from the Union"s legal order would neglect its role as "a "tool" or "asset" for the European Union and its member states, when developing the agenda of European integration". 23 And, finally, the interplay between international and European law may be important to understand a reverse effect: the influence of EU law on the international legal order.
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Although labelling the relationship between international and European law in terms of "monism" may be helpful to indicate that international law forms part of the EU legal order from the moment an international norm is (lawfully) concluded, it has been pointed out that it may raise questions as well. A number of issues may be addressed in this respect. First of all, the complexity of the Union legal order is related to the role of the Member States in this order. When the fact that international agreements are an "integral part" of Community law is linked to the notion of primacy, the effects of international agreements reach the internal law of (both monist and dualist) Member States and would lead to a supremacy over this law. This has led one observer to point to European law as a "door opener" for international law: "In that event, the traditional approaches of the Member States for explaining the relationship between municipal law and public international law do not matter anymore." 25 At the same time the status as "integral part" of Union law does not settle the hierarchical position of international law in relation to other sources of Union law. For this reason it has been argued that the "communitarisation" of international law is far too complex to be described in terms of 17 See further the contriubutions by Christina Eckes and Jan Willem van Rossem elsewhere in this volume as well as F.G. Jacobs, "Direct Effect monism or dualism and that perhaps the term "Unionisation" should be used to reflect the integration of international law in the EU legal order. 26 Secondly, "monism" and "dualism" are often used to describe the relationship between legal orders in far too general terms. Claims based on "monism" often confuse the "validity" of norms with their "direct applicability", "direct effect" or even their "supremacy". At least at a theoretical level, it may still be helpful to differentiate between the different notions. "Monism" and "dualism" would formally only relate to the status of international norms within the European or domestic legal orders. In that sense "monism/dualism" relates to the "validity" (or existence) of international norms in those orders. In monist systems international norms enjoy automatic validity, whereas in dualist systems they need to be transferred into domestic law in order to become valid. The fact that international agreements are an "integral part" of EU law seems to relate to this idea. Hence, the existence of international norms should not be equated with the question of whether they can be invoked by individuals before a court of law, let alone with the question of whether they would be of a hierarchical higher order in case of a conflict with a domestic or European norm. Article 216 (2) TFEU provides that international agreements are "binding", but does not offer a priority rule to solve a conflict with other "binding" (Union) norms. In fact, the Court held that "the primacy of international agreements concluded by the Community over provisions of secondary Community legislation means that such provisions must, so far as possible, be interpreted in an manner that is consistent with those arguments". 27 This shows that the validity of international norms does not automatically lead to supremacy of those norms.
Thirdly, this validity does not imply a direct effect, in the sense that the international norms (as part of the EU legal order) may be invoked to challenge existing conflicting Union law. The classic example is formed by WTO law, in which area the Court denied direct effect as a possibility of individuals to refer to WTO law, both before national courts and the court of the European Union. The reason still is that "[...] having regard to their nature and structure, the WTO agreements are not in principle among the rules in the light of which the Court is to review the legality of measures adopted by the Community institutions". 28 The nature of WTO law thus prevents the Court from giving effect to these norms within the EU legal order. This may be referred to as the dualist exception in a mostly monist system, but is it really? There is perhaps no doubt that the norms of WTO agreements are valid within the EU legal order -the problem lies more in the possibilities to apply them in case of a conflict.
While WTO law had long been the odd one out, more recently the Court seems to have extended the idea to the Law of the Sea. In Intertanko the Court argued that "it must be found that UNCLOS [the UN Convention on the Law of the Sea] does not establish rules intended to apply directly and immediately to individuals and confer upon them rights or 30 Now, in Intertanko, the absence of individual rights and obligations, together with "the nature and broad logic of UNCLOS" prevents the Court from being able to assess the validity of a Community measure in the light of that Convention (par. 65). It seems that the absence of direct effect causes the problem; the Court does not deny the legal status of the Convention within the EU legal order. The question may rightfully be posed whether the criterion of "the governance of the legal position of individuals" -which seems to be relevant for the acceptance of direct effect 31 -would not virtually rule out the legal effects of most international law within the EU legal order and hence de facto limit the so much applauded monist attitude of the Union.
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The well-analysed cases of Yusuf and Kadi may have given some answers, 33 but at the same time left many fundamental theoretical questions unanswered. In addition, the judgments even raised new questions in relation to the monist nature of the Union legal order. The effects of international agreements and international decisions were first of all quite clearly confirmed by the General Court (at that time called "the Court of First Instance") when it argued that "the Court is bound, so far as possible, to interpret and apply [Community] law in a manner compatible with the obligations of the Member States under the Charter of the United Nations." 34 The notion of the monism (or perhaps even unity) of EU and international law was even more strengthened by the claim of the CFI that it was "empowered to check, indirectly, the lawfulness of the resolutions of the Security Council in question with regard to jus cogens, understood as a body of higher rules of public international law binding on all subjects of international law, including the bodies of the United Nations, and from which no derogation is possible." 35 The idea must have been that "monism" works both ways. It is also well-known that the ECJ came with a different view in its appeal judgment. 36 Ironically, irrespective of the fact that the contested international norms did "govern the legal position of individuals", the intention was to give priority to Community law and to limit the effect of binding international norms. In his Opinion, AG Poiares Maduro already started to highlight the good old ("dualist"?) notion of the autonomous EU legal order, by arguing that the relationship between international law and EC law "is governed by the Community legal order itself, and international law can permeate that legal order only under the conditions set by the constitutional principles of the Community". 37 In turn, the ECJ held that "the obligations imposed by an international agreement cannot have the effect of prejudicing the constitutional principles of the EC Treaty, which include the principle that all Community acts must respect fundamental rights." (para. 285). Again, the Court did not clearly deny the legal nature (validity) of "an international agreement" (note the general phrasing of this particular term), but rather the legal effects in relation to certain key Union principles. 38 To arrive at this conclusion without having to challenge the validity of norms flowing from UN Security Council resolutions, the Court pointed to the fact that the UN Charter leaves the members "the free choice among the various possible models for transposition of those resolutions into their domestic legal order" (para. 298). This would allow for judicial review of the "internal lawfulness" of the EU acts, keeping in mind that fundamental rights form an integral part of the general principles of law, the observance of which is also to be ensured by the Court.
Although the Court"s focus is on the implementation of the Security Council resolutions by the Union and the Community, rather than on the validity of the international norms as such, the consequence of this exercise could very well be that any implementation of a Security Council resolution could entail the violation of fundamental EU rights. In this concrete case the Court annulled the contested acts (while maintaining the legal effects for three months). Rather than taking the formal hierarchical relationship between UN law and EU law as the basis for establishing the immunity from jurisdiction of Security Council resolutions (as was done by the CFI), the Court chooses to look at this hierarchy in more substantive terms. Security Council resolutions remain "untouchable", but the acts by which the EU implements the resolutions are not and are subject to the fundamental rights and constitutional principles that form the basis of the Union legal order.
As a fourth problematic area in relation to monism/dualism, we may point to the division between the TEU and the TFEU. While the growing together of the Community and the Union legal order 39 reached an all-time high after the entry into force of the Lisbon Treaty, the status of international law in relation to the Union"s Common Foreign and Security Policy (CFSP) as well as the Common Security and Defence Policy (CSDP) may still differ from what has been established on the basis of the classic authorities in the case law on the policy fields that are now to be found in the TFEU. 40 Elsewhere we argued that the potential impact of the loyalty principle on the freedom of the Member States under for instance the Union"s CFSP should not be underestimated. 41 On the basis of the limited availability of case law related to CFSP no final conclusions can be drawn on the primacy, direct effect and justiciability of CFSP decisions and agreements. While I have argued that CFSP agreements are also to be regarded as forming "an integral part of Union law" (a statement that is less controversial now that new Article 216 TFEU does not discriminate between CFSP and other EU agreements), it is also clear that there are still different parts of "Union law" and that for understanding the internal effects of international agreements concluded by the European Union the monism/dualism approach may even be less helpful, because of the less developed nature of certain parts of the Union"s legal order.
The above findings not only underline the truism that "the relationship between the European Union and public international law is a complex one" 42 , but also reveal the tension between the principles of "autonomy" and "reception" that together form the cornerstones of the relation between European and international law. 43 At the same time the analysis points to the limited explanatory power offered by an application of the notions of monism and dualism. If we wish to understand what it means for international law to form an integral part of Union law -in terms of validity, direct effect and supremacy -we may need more sophisticated theoretical tools. In times where the relationship between international law and Union law seems to be under construction, it is worthwhile to know where we stand.
3.
Back to the Basics: Validity, Direct Effect and Supremacy
International law does not regulate its own status in the domestic legal orders of states or the legal orders of international organizations. Nevertheless, one may argue that the principle of pacta sunt servanda may call for internal measures to allow the state or international organization to live up to its international obligations. Whether this is done by accepting the international norms as valid norms in the domestic legal order or by transferring international norms into domestic law (or even by accepting a conflict between national and international obligations) is up to the state or international organization. In this section we will revisit the relationship between international and EU law with respect to its three main dimensions: validity, direct effect and supremacy. 44 From a pragmatic perspective, this is what we need to know when confronted with conflicts between international and European law. From a more theoretical point of view this may give us some more insight into the tool box that is, often implicitly, used to decide on the role of international norms in the Union"s legal order.
A legal theoretical approach has frequently been used to study and understand the relationship between European and national law. As is well-known, the debate between those who view the domestic legal orders of the Member States as part of the EU legal order (and accept the overall supremacy of EU law) and those who cannot accept this view as it would deny the highest hierarchical position of the national constitution continues. 45 Less often, a similar exercise was made with regard to the relation between international and European law. 46 A combination of both analyses goes beyond the scope of this contribution, but would certainly provide new insight in the multilevel relationship between international, European and national law.
Validity
Validity refers to the existence of a norm in a particular legal order. It is difficult to leave the question of supremacy aside for a moment, but not impossible.
Comparable to the position of national constitutional lawyers, who would perhaps opt for the model in which Union law is derived from national law which defines the relationship on the basis of constitutional choices (monism or dualism), many traditional EU lawyers would have a natural tendency to stress the autonomy of EU law and would only accept international law as valid once the Union itself decided that it is. From their point of view, 43 See the contribution by Jan Willem van Rossem elsewhere in this volume. 44 Cf. also B. de Witte, "Direct Effect, Supremacy, and the Nature of the Legal Order", in P. Craig and G. de Búrca, The Evolution of EU Law, Oxford University Press, 1999, 177-183. 45 Union law and the domestic law of Member States form an "integrated" legal order (compare Costa-ENEL); while at the same time the "autonomy" of the EU legal order makes it difficult to accept the same integration in relation to international law. 47 Nevertheless the notion of integrated legal orders seems to be at the basis of the recent judgments of the Court. Both in Intertanko and in Kadi -but also in the standing case law on the effects of WTO norms in the Community legal order -the Court faced a conflict of norms. From a theoretical perspective it would be very difficult to accept a conflict without accepting the validity of both norms. Therefore the notion that relevant (written and unwritten) international law forms an "integral part" of Union law seems to be upheld by the recent cases, albeit that these cases equally make clear that it is EU law itself that sets the conditions for the validity of international norms within its legal order. Thus -as Intertanko for instance revealed in relation to the MARPOL treaty to which the EU is not a party -not all international norms can be an "integral" part of the EU legal order. 48 Whereas the EU defines the status of its norms in the legal orders of its Member States, a similar system does not exist in the international legal order.
Direct Effect
It is quite easy to combine validity with direct effect. 49 Article 93 of the Constitution of The Netherlands even links the two notions explicitly: "Provisions of treaties and of resolutions by international institutions which may be binding on all persons by virtue of their contents shall become binding after they have been published." Although one may still argue that "binding on all persons" does not by definition imply a right of these persons to actually invoke international provisions, practice did reveal the close link between the two aspects. The Intertanko judgment in particular comes quite close to this idea by bringing in the argument that the international agreement "does not establish rules intended to apply directly and immediately to individuals and to confer upon them rights or freedoms capable of being relied upon against States […]" (para. 64). However, in both cases (the Dutch and the European legal order) it would be difficult to argue on this basis that the absence of direct effect denies the "binding force" of international agreements in the international legal order. This would imply that state and Union institutions would have a duty under international law to live up to their obligations -irrespective of the status of the agreements in their own legal order. The question of hierarchy may thus also emerge in the absence of direct effect.
Supremacy
The supremacy rule is nothing more (or less) than a rule to establish which norm precedes in case of a collision. 50 international law this rule is not articulated in the treaties. Article 216 (2) TFEU does indeed refer to the fact that international agreements concluded by the EU are binding in the EU legal order, but remains silent on the hierarchy in relation to all other "binding" norms within that order. One may argue that a hierarchy between legal orders can only be established once one legal order forms a part of the other. The hierarchy then implies that all norms in the higher (overarching) legal order precede over all norms in the lower (or sub) legal order. Exceptions to this rule can only be made through norms in the higher legal order. The question of the sub-ordination of the EU legal order to the international legal order has been raised ever since the Court held that the Community was to be seen as "a new legal order of international law". 51 In this new legal order international legal norms may collide with other norms. One way to solve this collision may be by denying the direct effect of the international norms (as has traditionally been the approach with regard to WTO norms). The problem the Court faced in Kadi was that the norms set by the UN Security Council clearly had an effect on individuals. This left the Court with a conflict of norms: the Court seemed to conclude (although indeed not quite clearly) that international agreements (such as the UN Charter) form an "integral part" of EU law, but also noted that "fundamental rights form an integral part of the general principles of law whose observance the Court ensures."
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The fact that both norms were part of the EU legal order, allowed the Court to solve the supremacy question in an "internal" setting, in which it gave priority the constitutional principles related to the protection of fundamental rights.
53
This underlines the complexity of the relationship between international and European law and the difficulty to analyse this relationship in terms of monism and dualism. In the end both notions are not very useful in understanding the (absence of) hierarchy between international and European law. In various legal analyses in reaction to the Kadi judgment, some of the arguments that are traditionally used by the "communautarists" (or "neocoms") to stress the supremacy of EU law in relation to national law are now used to point to the need to accept the supremacy of international law over Union law. So, where EU law enjoys primacy over national law because without a uniform application it would lose its relevance, at least with respect to the nature and function of the Charter of the United Nations it is argued that without the supremacy of the Charter and the decisions based on it (cf. Article 103 of the Charter), the United Nations system of collective security would not be able to function. So far, the controversy between the "internationalists" (stressing the values of a coherent legal world order) and the "European constitutionalists" (pointing to higher ranking constitutional values) could not be overcome on the basis of legal theoretical arguments. This seems to have triggered new approaches to make sense of the relationship between different legal orders.
Taking Content Seriously: From Monism/Dualism to Constitutionalism/Pluralism

Constitutionalist Approaches
The two traditional theoretical approaches to the relationship between international and European law are both consistent in themselves. More in general, the "internalisation" of international law has been referred to as a "Europeanisation" of international law: "To the extent that it is binding upon the EU institutions, international law become part of the EU legal order and is therefore "europeanised"." J. Wouters, A. Nollkaemper and E. de Wet, "Introduction: The "Europeanisation" of International Law", in their edited volume, op.cit, pp. 1-13, at 3.
exclusive. Both imply the existence of a hierarchy and hence the existence of one autonomous and one sub-ordinate legal order. 54 In the debate on the relation between European and national law, alternative approaches have been introduced in order to overcome the two equally valid approaches. 55 After all, to base the "integrated legal order" on a one-sided Union perspective makes acceptance of supremacy of EU law (Simmenthal) difficult. At the same time, the notion of the integrated legal order does not explain the relevance of direct effect: as in national law, the effect of a norm is established on the basis of its content.
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It is this "content" of a norm that seems to be at the basis of most alternative approaches. 57 Hence, many of these approaches follow a "constitutional" logic. One way of making sense of the complexity is not to focus on an emerging constitution at the EU level, but instead to take the complex relationship with the Member States as well as the unity of national and supranational legal orders into account and to try and see a constitution made up of the constitutions of the Member States bound together by a complementary constitutional body consisting of the European Treaties.
58 This is what Pernice once labelled a multilevel constitution:
59 "This perspective views the Member States" constitutions and the treaties constituting the European Union, despite their formal distinction, as a unity in substance and as a coherent institutional system, within which competence for action, public authority or, as one may also say, the power to exercise sovereign rights is divided among two or more levels.
[…] According to the concept of "multilevel constitutionalism", the Treaties are the constitution of the Community -or, together with the national constitutions, the constitution of the European Union -made by the peoples of the member States through their treaty-making institutions and procedures."
Pernice thus proposed to conceive of the European Constitution as a process rather than a specific document.
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This approach has also been used to describe the relationship between national, European and international law. What I have coined "multilevel regulation", 61 has also been described in terms of a "three-layer cake": "[t]he law on each level is not separate but interwoven with the others and sticks to the others like the layers within a cake." 63 and that "it is no longer exclusively the EU Member States" national legal systems that determine how the decisions of international organizations are implemented and which legal rank they have in their domestic legal order, but rather […] the European legal order which supersedes and thus replaces this function of the national legal orders." 64 Along similar lines Besselink proposed to replace the notion of an "integrated" legal order by one of a "composite" legal order, in which the supremacy of EU law is put into perspective. 65 A composite constitution is a constitution "whose component parts mutually assume one another"s existence, both de facto and de iure" (at p. 6). However, Besselink"s paper criticizes the concept of multilevel constitutionalism on the two grounds. Firstly, "Thinking in terms of "levels" […] involves inescapably the concept of hierarchy" because levels imply "by definition the existence of "higher" and "lower" levels, super-ordination and subordination, superiority and inferiority"; and secondly, "Even if the dynamics between the "levels" are emphasized -the higher level influences the lower one and the lower one tries to influence the higher one -the implicit point of departure is that these are separate levels". By ignoring the primacy of EU law (for instance in relation to not directly effective provisions) the notion of a "composite" constitution or legal order does not seem to give an answer to the question concerning the ultimate source (and supremacy!) of the "collision" rule.
law / EU law / national law",
A clearly substantive preference is perhaps best visible in the emergence of "international constitutional law". In this strand an "international constitutional order" refers to "the fundamental structural and substantive norms -unwritten as well as codified -of the international legal order as a whole, which contain the outer limitations for the exercise of public power. The fundamental substantive elements of the international constitutional order primarily include the value system of the international legal order, meaning norms of positive law with a strong ethical underpinning (notably human rights norms) that have acquitted a special hierarchical standing vis-à-vis other international norms through state practice." 66 The argument here is that there exists a "hierarchical superior value system across different regimes (whether domestic, regional, functional) [which can] reduce the potential for interregime normative conflict". 67 Obviously, this has an impact on the relationship between international law and EU law and in particular on the "autonomy" of the EU legal order. In this approach it is not so much the formal hierarchy that settles a conflict between an international and an EU norm, but rather the status of a particular international norm: an "international constitutional norm" not only constitutes an outer limit for (for instance) Security Council action, but also for action by regional normative actors.
What seems to lie behind the constitutionalist approaches is a "their advocacy of some kind of systemic unity, with an agreed set of basic rules and principles to govern the global realm". 68 Constitutionalists seem to worry about the idea that new forms of governance 63 escape domestic constitutional control, which calls for an appropriate translation of domestic constitutional principles (such as rule of law, checks and balances, human rights protection and democracy) to the international or global context. 69 Whereas "strong" constitutionalist approaches would insist of a clear hierarchy of rules (with constitutional norms at the top of the list), a "soft" constitutional approach would rely on commonly negotiated and shared principles for addressing conflict. De Búrca advocated this softer ("Kantian") variant while pointing to three of its characteristics: the assumption of an international community of some kind; an emphasis on universalizability; and an emphasis on common norms or principles of communication for addressing conflict. 70 
Pluralist Approaches
The emphasis on the existence of an international community and hierarchical superior universal norms and principles clearly distinguishes constitutionalism from pluralism. Where international constitutional law aims for the recognition of norms that enjoy a higher status because of their superior substantive nature, "pluralism" aims at overcoming the problem of the ultimate source of the "collision rule" by putting the notion of hierarchy as such into perspective. In this model the normative force of norms is derived from the legal order in which they operate. Hence, both the Union legal order and the domestic legal orders of the Member States define the criteria. Thus, it is a pragmatic way out of a theoretical dilemma and the supremacy which is claimed by one legal order is regarded as a fact rather than a norm in the other legal order. 71 "Legal pluralism" 72 accepts that two conflicting rules may be applicable to the same situation and relocates the battle from the world of legal norms to the world of empirical facts. In that sense, it seems to accept the much described phenomenon of the "fragmentation" of international law. 73 As indicated by De Búrca, while in the constitutionalism/pluralism debate arguments are used that are familiar from the monism/dualism approach, there is a difference.
"Pluralist approaches share with dualism the emphasis on separate and distinct legal orders. Pluralism, however, emphasises the plurality of diverse normative systems, while the traditional focus of dualism has been only on the relationship between national and international law. Similarly, strong constitutionalist approaches to the international order overlap significantly with monist approaches in their assumption of a single integrated legal system. There are many constitutional approaches to the international order and some do not necessarily assume such systemic integration and cannot comfortably be described in the traditional language of monism."
The emphasis on the value of diversity and difference amongst various national and international normative systems is indeed clearly present in most pluralist approaches. Indeed, and perhaps contrary to some popular notions, pluralism is not to be differentiated from constitutionalism on the basis of a lack of interest in values. Krisch, for instance, argued for pluralism because it could lead to stronger transnational accountability. 75 By not focusing on the interdependence of legal orders to ensure accountability, human rights protection or democracy, pluralist approaches would thus seem to force law (as well as politics! 76 ) to come up with more pragmatic solutions.
The frequent use of the term "constitutional pluralism" reveals that, just like constitutionalism, pluralism has a normative driver. Around a decade ago 77 it mainly emerged out of the study of the constitutional dimension of EU law, in which the idea that states are the sole constitutional authorities was challenged. In the words of Walker, "Constitutional pluralism [...] recognizes that the European order inaugurated by the Treaty of Rome has developed beyond the traditional confines of inter-national law and now makes its own independent constitutional claims, and that these claims exist alongside the continuing claims of states. The relationship between the order, that is to say, is now horizontal rather than vertical -heterarchical rather than hierarchical." 78 An application of this model to the relationship between international and European law is not new, 79 but seems to form a good starting point to overcome the current deadlock in a debate that was particularly triggered by the Yusuf and Kadi judgments of the European courts. The ECJ Kadi judgment in particular has been interpreted in many different ways, thereby reflecting the positions we are familiar with from the EU/domestic constitutional debate. When asked to give their opinion on Kadi, even experts in the field come to different -and clearly irreconcilable -conclusions. Thus, it has been argued that the judgment "indirectly calls into question the primacy of the UN Security Council, if not the entire UN system of collective security", that "it is not possible to justify disobedience to the UN Charter by arguing that the particular European legal order is autonomous", that "the categorical conclusion of the CFI and ECJ that they would have no power to engage in (any type of ) Security Council review seems unconvincing", that "the ECJ"s ruling in Kadi is an attempt to stop the executive from hollowing-out the rule of law from above", and that "the decision may help wean legal scholars and judges off from the sirens of international constitutionalism".
It is quite easy to discover the different positions we are familiar with from the debate on the relationship between EU law and domestic law. Hence, the same problems that called for alternative approaches to make sense of that complex relationship -as well as of the obviously possible different interpretations -seem to have emerged in the relationship between two other levels. In particular when constitutional questions arise, "the ECJ demonstrates that monism is simply a "modality of dualism"." 81 Translated to the constitutionalism/pluralism debate, it has been argued that the CFI judgment in Kadi reflects "strong constitutionalism", whereas the ECJ "adopted a robustly pluralist approach". 82 Brought back to its very essence, "pluralism" primarily seems to draw attention to the elementary divide between legal orders. Although not using the same terminology, something like that was also argued by d"Aspremont and Dopagne: 83 "Behind the reasoning of the ECJ lies the idea that the relationship between legal orders is essentially designed by the constitutional rules and principles of each legal order. In other words, each legal order decides for itself whether or not it incorporates rules laid down in another legal order and, if so, how such an incorporation must be carried out. And this is not different in the case of the European legal order as was more expressly recalled by the […] ECJ [Kadi, paras 283-287]. The relation between European law and international law is governed by European law to the same extent as the relationship between municipal law and international law is governed by municipal law." 84 The implication of this assertion would indeed be a denial of any form of formal hierarchy. As the international and European legal order are to be seen as two separate legal orders, rules in one order are not automatically part of the European legal order. This in turn implies that the European Courts can stick to their own rules and will not have to refer to norms lying outside the European legal order (as the CFI seems to do in Kadi by looking at fundamental principles of the international legal order). At the same time this would mean that priority rules established by one legal order (cf. Article 103 UN Charter) do not sort out conflicts of norms which may arise within the legal orders of the Union or its Member States. 85 This does not necessarily harm the "open" attitude of the EU legal order towards international law. The ECJ may remain very receptive to the outside world and on some occasions the Union will only be able to live up to its international obligations by granting priority to international norms. 86 So, to what extent can a more "pluralist" approach as developed with regard to the relation between European and national law be helpful to understand the relationship between European and international law? To some extent the solution seems to be too easy: if we cannot find a way to establish a hierarchy, we simply accept the divide -and in a way the autonomy -of legal orders. In building their case for an understanding of the Kadi case on the basis of a "value oriented" approach, De Sena and Vitucci already pointed to the problematic use of dualist notions:
"The very fact that the Court acted the way it did means that the findings reached in its judgment can, ultimately, be regarded as the outcome of a direct balancing of the EC principles on fundamental rights with the value of cooperation of the EU states with the UN in the fight against terrorism. More precisely, the Court was prompted to reaffirm its power to review the lawfulness of Community acts not so much by its "dualistic" attitude, but, rather, by the need to guarantee the right to an effective judicial remedy -as this right is framed in EC law -to the individuals and entities concerned, in the light of the absence of such a remedy in the UN legal order. In other words, this outcome can be deemed the consequence of the ECJ"s will not to overestimate the value of cooperation with the UN in the fight against terrorism, in comparison with the need to safeguard human rights in EC law." 87 While the Kadi judgment indeed seems to underline the inadequacy of monism and dualism to make sense of the way the Courts deal with the relationship between EU and international law, it is clear that new questions arise. To name just a few: 1. Is the notion of international law as an "integral part" of Union law indeed limited to those international norms that are accepted by the EU?; 2. If norm collisions are only solved on the basis of internal rules, how can we prevent undermining international obligations (for instance laid down in Security Council resolutions)?; and 3. What exactly differentiates "pluralism" from "dualism" or even from (state centred) "monism"? 88 These questions reveal the difficulty to overcome thinking in terms of hierarchical relations between norms. However, if there is one thing that seems to emerge from the recent case law, it is that choices seem to be based on the extent to which "the legal position of individuals" is governed by the norms (cf. Simutenkov). This criterion indeed seems to transcend hierarchical relations between norms, by giving more attention to the substance of the norm.
5.
Conclusion: Towards a More Substantive Approach of the Relationship between International and EU Law?
In recent cases before the European Court of Justice, the effects on individuals played a crucial role in the final judgment of the Court. Whereas in Intertanko the absence of individual rights and obligations formed a reason not to give priority to international law, 89 Kadi revealed that it was exactly the existence of an effect on individuals that triggered the Court to underline "domestic" constitutional principles, albeit by translating the norm collision into an "internal" conflict. Both cases seem to take the content of the norm, rather than the nature of the agreement (cf. WTO) or the claimed primacy (cf. UN), as a starting point. To understand this, a "pluralist" view may indeed be more helpful than views that focus on a formal hierarchy between legal orders following from the integration of one order in the other. The pluriversum referred to by Von Bogdandy (see the Introduction to this paper) would thus replace the normative universum and doctrines such as direct effect and consistent interpretation would be based on a "balancing of constitutional principles" rather than on a hierarchy between legal orders.
87
De Sena and Vitucci, op.cit., at 224. 88 Cf. S. Griller, op.cit., at 551: "Arguably this [pluralism] is not much different from the debates in the first half of the 20th century." Griller points out that "monism in the version of state centred monism (as opposed to a monist view favouring the international legal order as the prevailing one) is nothing else than "pluralism", given that in this case legal validity has to be derived from all the different national constitutional authorisations." 89 Admittedly, as stated above, this was not the main point in Intertanko, which was mainly about the MARPOL treaty, which did not form part of the EU legal order because it is not binding upon the EU as such.
Nevertheless, the case law of the ECJ reveals that -even if we would accept the pluralist assumption of diverse orders -conflicts of norms will not disappear. Norm collisions between international and European norms may even occur more frequently now that "constitutionalism" is being stressed at the EU level and the "European" tradition of international law is being questioned. 90 At the same time, norm collisions within legal orders would have to be solved on the basis of internal constitutional principles, irrespective of international standards. Pluralism may thus strengthen the fragmentation of international law and in times of on-going internationalisation and globalisation -stressing the "fuzziness" of the borders between the domestic, EU and international legal order -new calls for a clearer hierarchy between norms can be awaited.
In a way this is not all that new. Looking back, monism and dualism have never been able to fully explain the relationship between EU and international law and the Court has been far from consistent in its rulings on the question if and to what extent international law is to be seen as law of the European Union. In the words of one observer: "To a certain extent, the discussion at stake is on reconciling two different systems in their attempt to establish an effective legal order of their own and at the same time taking account of the repercussions of such interaction". 91 Indeed, what the new approaches seem to have in common is more attention for the equality and the mutual respect of the respective legal orders, while recognising ever more frequently that the international legal order and the EU legal order do not "pass by each other like ships in the night". 92 
